
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl ica t ion  No. 13223 of Milton McGinty, pursuant  t o  Sub-sect ion 
8207.2 and Paragraph 8207.11 of t h e  Zoning Regula t ions ,  f o r  a  
s p e c i a l  except ion  under Paragraph 3105.42 t o  permit  a  new r e s i -  
d e n t i a l  development comprising a  twelve u n i t  apartment house and 
a  v a r i a n c e  from t h e  number of s t o r i e s  (Sub-sect ion 3201.1) i n  
an R-5-A D i s t r i c t  a t  t h e  premises 2599 Naylor Road, S .  E . ,  
(Square 5631, Pa rce l  219152) . 

HEARING DATE: A p r i l  23, 1980 
DECISION DATE: May 7 ,  1980 

FINDINGS OF FACT: 

I. The s u b j e c t  p rope r ty  i s  l o c a t e d  on t h e  southwest s i d e  
of Naylor Road, S.  E . ,  between Altamont P l ace ,  and Good Hope 
Road and i s  i n  an R-5-A D i s t r i c t .  

2.  Square 5631 i n  which t h e  s u b j e c t  p roper ty  i s  l o c a t e d ,  
i s  bounded by Naylor Road, Good Hope Road and Altamont P l ace .  
The square  i s  developed w i t h  apartment b u i l d i n g s  f r o n t i n g  on a l l  
t h r e e  s t r e e t s .  The l e v e l  of development i s  q u i t e  i n t e n s i v e .  

3 .  The topography i n  t h e  a r e a  i s  a l s o  d i f f i c u l t .  The 
l and  a long Naylor Road i s  s u b s t a n t i a l l y  h igher  than  and s lopes  
down toward Good Hope Road. It i s  a l s o  higher  than  t h e  e leva-  
t i o n  of Naylor Road. The e x i s t i n g  development i n  t h e  square  i s  
t e r r a c e d  t o  cope w i t h  t h e  topography. The l o t s  t o  t h e  n o r t h  
and t h e  west a r e  a t  a  s u b s t a n t i a l l y  lower grade  from t h e  s u b j e c t  
p rope r ty .  

4. The a p p l i c a n t  proposes t o  c o n s t r u c t  a  new apartment 
bu i ld ing  wi th  twelve dwell ing u n i t s .  The c u r r e n t l y  vacant  s i t e  
i s  f i f t y  f e e t  wide and 207.33 f e e t  deep. The proposed bu i ld ing  
w i l l  have t h r e e  f l o o r s  and a  basement. There w i l l  be t h r e e  
one-bedroom u n i t s  on t h e  basement f l o o r  and two two-bedroom 
and one one-bedroom u n i t  on each of t h e  o t h e r  t h r e e  f l o o r s .  
The bu i ld ing  w i l l  be r e c t a n g u l a r  i n  shape having a  wid th  of 
t h i r t y - f o u r  f e e t  f r o n t i n g  a long Naylor Road and a  depth of 
s i x t y - e i g h t  f e e t  p a r a l l e l  t o  t h e  s i d e  yard .  There w i l l  be  an 
e i g h t  f o o t  s i d e  yard  provided on e i t h e r  s i d e  of t h e  b u i l d i n g .  
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The en t r ance  w i l l  be approximately midway along t h e  south s i d e  
of t h e  bu i ld ing  having acces s  through t h e  s i d e  yard .  Parking 
w i l l  be l o c a t e d  t o  t h e  r e a r  of t h e  b u i l d i n g .  

5 .  The f r o n t  p o r t i o n  of t h e  s i t e  i s  vacan t ,  The r e a r  
p o r t i o n  of t h e  s i t e  where t h e  a p p l i c a n t  proposes t o  p rov ide  
parking f o r  t h e  bu i ld ing  i s  a l r e a d y  being used f o r  acces so ry  
parking f o r  two apartment b u i l d i n g s  #2601 and 2603 Naylor Road, 
l o c a t e d  on t h e  ad jo in ing  l o t s  15 and 34. 

6.  The apartment b u i l d i n g s  2601 and 2603 Naylor Road 
which a r e  l o c a t e d  on t h e  ad jo in ing  l o t s  15 and 34 ,  were c o n s t r u c t -  
ed p r i o r  t o  1958. Each o f  t h e  two b u i l d i n g s  have f o u r t e e n  
apar tments ,  f o r  a t o t a l  of twenty e i g h t  apar tments .  There i s  not 
enough space on l o t s  15 and 34 t o  p rov ide  s u f f i c i e n t  parking f o r  
t h e  b u i l d i n g s  l oca t ed  on them. The parking need f o r  t h e s e  
b u i l d i n g s  i s  c u r r e n t l y  met by t h e  e x i s t i n g  spaces on t h e  s u b j e c t  
p rope r ty .  The a p p l i c a n t  has  proposed t o  a s s l g n  t h e s e  spaces  t o  
t h e  new b u i l d i n g  and l eave  t h e  e x i s t i n g  b u i l d i n g s  wi thout  
adequate park ing .  

7 .  The a p p l i c a n t  owns t h e  above mentioned l o t s  15 and 34 
which a r e  l oca t ed  a d j a c e n t  t o  and t o  t h e  s o u t h  of t h e  s u b j e c t  
p a r c e l .  The t o t a l  p r o p e r t y ,  which inc ludes  p a r c e l  219152 and 
l o t s  15 and 34, was acqui red  by t h e  a p p l i c a n t  i n  1974. The 
p rope r ty  was a l s o  i n  s i n g l e  ownership p r i o r  t o  1974. The 
accessory  parking f o r  t h e  apartment b u i l d i n g s  Nos. 2601 and 2603 
Naylor Road e x i s t e d  on t h e  s u b j e c t  p a r c e l  219152 a t  t h e  t ime of 
i t s  a c q u i s i t i o n  by t h e  a p p l i c a n t  i n  1974. 

8 .  Square 5631, i n  which t h e  s u b j e c t  p rope r ty  i s  l o c a t e d ,  
i s  bounded by Naylor Road, Good Hope Road and Altamont P l ace .  
The square  i s  developed w i t h  apartment b u i l d i n g s .  The develop- 
ment i s  q u i t e  i n t e n s i v e .  The topography of t h e  a r e a  i s  i r r e g u l a r  
having exces s ive  changes i n  g rade .  The l and  a long  Naylor Road 
i s  s u b s t a n t i a l l y  higher  than  and s l o p e s  down toward Good Hope 
Road. The e x i s t i n g  development i n  t h e  square  i s  t e r r a c e d  t o  
cope w i t h  t h e  topography. The l o t s  t o  t h e  n o r t h  and t h e  west 
a r e  a t  a  s u b s t a n t i a l l y  lower grade from t h e  s u b j e c t  p rope r ty .  

9 .  Entrance t o  t h e  e x i s t i n g  park ing  a r e a  i s  from t h e  sou th  
s i d e  of l o t  15 which i s  n o t  i n  t h e  ownership of t h e  a p p l i c a n t .  
It i s  t h e  unders tanding of t h e  a p p l i c a n t  t h a t  t h i s  r i g h t  t o  
en t r ance  e x i s t s  by custom r a t h e r  than  any formal ized  l e g a l  docu- 
ment. The a p p l i c a n t  proposes t o  e f f e c t  an easement. The 
e x i s t i n g  e x i t  driveway which i s  twelve f e e t  i n  width  i s  on t h e  
n o r t h e r l y  s i d e  of  l o t  15 and runs  a d j a c e n t  t o  and o u t s i d e  t h e  
s u b j e c t  p a r c e l .  
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10. O n  t h e  sub jec t  s i t e  t h e r e  a r e  twenty parking spaces 
and on l o t s  15 and 34 t h e r e  a r e  e igh t  parking spaces.  The twenty 
parking spaces se rv ice  t h e  twenty-eight tenants  r e s id ing  a t  
2601 and 2603 Naylor Road, Through t h e  proposed development 
eleven of t h e  e x i s t i n g  spaces would be r e l i n e d  t o  provide 
twelve spaces a s  r equ i red  under t h e  Zoning Regulations f o r  the  
new tenan t s .  There would remain seventeen spaces f o r  t h e  
nineteen t enan t s  from 2601 and 2603 Naylor Road who cur ren t ly  
park on the  proper ty .  The appl icant  argued t h a t  s ince  no t  a l l  
of t h e  new tenants  would r e q u i r e  spaces t h e r e  would s t i l l  be 
accommodations f o r  the  o ther  tenants  a t  2601 and 2603 Naylor 
Road. 

11. The appl icant  t e s t i f i e d  t h a t  he would b u i l d  two 
semi-detached bui ld ings  on the  subj e c t  l o t  ~ l l b u t  e i g h t  of 
the  e x i s t i n g  parking spaces would be e l iminated ,  The appl icant  
a l s o  t e s t i f i e d  t h a t  he could cons t ruc t  a  t h r e e  s t o r y  apartment 
bui lding and would not  need a  var iance  from the  number of s t o r i e s .  
In  both of these  s i t u a t i o n s  the  app l i can t  t e s t i f i e d  t h a t  such 
cons t ruc t ion  would n o t  be i n  harmony with t h e  surrounding apa r t -  
ment houses. 

12. There i s  no provis ion  i n  t h e  sub jec t  s i t e  p lans  f o r  
a c t i v e  or  pass ive  r e c r e a t i o n  f o r  the  proposed t enan t s .  

13.  In BZA Order No. 12656, dated June 30, 1978, t h e  
Board denied the  a p p l i c a t i o n  of t h e  subjec t  app l i can t  f o r  t h e  
subjec t  property f o r  the  cons t ruc t ion  of a  s ix teen  u n i t  apa r t -  
ment house. In  t h a t  a p p l i c a t i o n  i n  add i t ion  t o  t h e  sub jec t  
s p e c i a l  exception the  appl icant  a l s o  sought var iances  from the 
FAR requirements and s i d e  yard requirements and a  s p e c i a l  exception 
t o  permit accessory parking t o  be loca ted  on a  l o t  o ther  than 
where the  p r i n c i p a l  use i s  loca ted .  The Board concluded t h a t  
t h e r e  was no p r a c t i c a l  d i f f i c u l t y  inherent  i n  the  property it- 
s e l f  but t h a t  t h e  requested var iances  arose  from t h e  i n t e n s i t y  
of the  proposed development. The Board a l s o  concluded t h a t  t h e  
grant ing  of the  app l i ca t ion  would cause s u b s t a n t i a l  detriment 
t o  t h e  pub l i c  good and s u b s t a n t i a l l y  impair the  i n t e n t ,  purpose 
and i n t e g r i t y  of the  zone p lan .  

14. Pursuant t o  Sub-section 3105.42 t h e  a p p l i c a t i o n  was 
r e f e r r e d  t o  the  D.  C ,  Board of Education, the  Department of 
Transpor ta t ion ,  Department of Housing and Community Development 
and t h e  Off ice  of Planning and Development f o r  t h e i r  comments 
and recommendations . 
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15.  By memorandum da ted  March 24, 1980 t h e  Board of 
Education r e p o r t e d  t h a t  i t  found no o b j e c t i o n  t o  t h e  proposed 
development and t h a t  t h e r e  w i l l  be  no impact upon school  
f a c i l i t i e s  i n  t h e  s u b j e c t  a r e a ,  The Board s o  f i n d s .  

16 .  The Department o f  T ranspor t a t i on ,  by memorandum 
da ted  A p r i l  8 ,  1980, r e p o r t e d  t h e t  by memorandum da ted  June 8 ,  
1978 r e l a t i v e  t o  BZA Appl ica t ion  No. 12656, t h e  DOT had 
recommended d e n i e l  of t h a t  a p p l i c a t i o n  f o r  a  s i x t e e n  u n i t  
apartment b u i l d i n g  because t h e  s i x t e e n  o f f - s t r e e t  parking spaces  
t h a t  were t o  be  provided f o r  t h e  development were i n  f a c t  a l -  
ready ass igned  t o  r e s i d e n t s  of t h e  a d j a c e n t  apartment b u i l d i n g s  
owned by t h e  a p p l i c a n t .  The DOT recommended t h a t  t h e  s u b j e c t  
a p p l i c a t i o n  f o r  a  twelve u n i t  apartment house should l i k e w i s e  
be  denied.  The p l a t  submit ted wi th  t h i s  a p p l i c a t i o n  a l s o  shows 
t h e  e x i s t i n g  park ing  l o t  now ass igned  t o  r e s i d e n t s  o f  t h e  
proposed b u i l d i n g .  The DOT r e p o r t e d  t h a t  t h e  twelve apartment 
u n i t s  w i l l  add no measurable adverse  t r a f f i c  impact t o  t h e  
surrounding s t r e e t  system, The Board concurs w i th  t h e  f i n d i n g s  
and recommendations of t he  DOT. 

17.  By memorandum da ted  A p r i l  7 ,  1980, t h e  Department of  
Housing and Community Development r e p o r t e d  t h a t  t h e  l o t  which 
i s  t h e  s u b j e c t  of t h i s  a p p l i c a t i o n  i s  p r e s e n t l y  vacant  i n  a  block 
which c o n s i s t s  e x c l u s i v e l y  of apartment houses .  Surrounding 
b locks ,  a c r o s s  Naylor and Good Hope Roads, con ta in  s i m i l a r  
development. Local  shopping i s  a  s h o r t  d i s t a n c e  away, on Good 
Hope Road, and t h e  E .  L. S tan ton  Pub l i c  School i s  j u s t  a c r o s s  
t h a t  s t r e e t  t o  t h e  sou th .  Open space and r e c r e a t i o n  needs a r e  
met by t h e  school  a s  w e l l  a s  by such major f a c i l i t i e s  a s  F o r t  
S tan ton  Park t o  t h e  west .  The Department r e p o r t e d  t h a t  t h e  
apartment bu i ld ing  i s  compatible w i th  i t s  surroundings  and i s  
l i k e l y  t o  be adequately  se rved  by e x i s t i n g  p u b l i c  and p r i v a t e  
f a c i l i t i e s  i n  t h e  neighborhood, Since Good Hope Road and t h e  
nearby Alabama Avenue a r e  both  major a r t e r i e s ,  t h e  s i t e  a l s o  
has  good acces s  t o  o t h e r  p a r t s  of t h e  D i s t r i c t ,  The smal l  
number of u n i t s  i n  t h e  proposed b u i l d i n g  a r e  u n l i k e l y  t o  have 
any adverse  e f f e c t  on p u b l i c  f a c i l i t i e s .  

18 .  I n  reviewing t h e  s i t e  p l a n ,  t h e  Department r e p o r t e d  
t h a t ,  s i n c e  t h e  p r e s e n t  l o t  i s  only f i f t y  f e e t  wide, whi le  t h e  
proposed b u i l d i n g  i s  t h i r t y - f o u r  f e e t  wide i n  t h e  same d i r e c t i o n ,  
l i t t l e  room remains f o r  an adequate  driveway t o  t h e  r e a r  of t h e  
l o t .  The e i g h t  f e e t  shown does n o t  meet t h e  Zoning Regula t ion  
minimum o f  f o u r t e e n  f e e t  f o r  driveways,  Such a  driveway goes 
by t h e  windows of a l l  apar tments  on t h e  lower f l o o r s  and when 
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c a r s  pass  they may provide a  nuisance.  In  add i t ion ,  the  
layout  of the  spaces i s  such t h a t  i t  i s  e i t h e r  impossible t o  
g e t  access  t o  them through a  t i g h t ,  ten f o o t  wide t u r n ,  or the  
f i r s t  of the  spaces must be e l iminated ,  The Department r e -  
commended t h a t  developer should be asked, t o  re-examine the  
parking layout not  only t o  improve access but  a l s o  t o  see  
whether a  b e t t e r  consol ida t ion  could provide some p r i v a t e  open 
space.  There i s  no ind ica t ion  a s  t o  whether the  e x i s t i n g  f i f t e e n  
foo t  publ ic  a l l e y  a t  the  r e a r  of the  l o t  i s  t o  be used f o r  access  
t o  parking. 

The Department noted t h e  proposed apartment u n i t s  would 
presumably provide an opportuni ty f o r  r e n t a l  housing f o r  f ami l i e s  
of moderate income and, a s  such, would be cons i s t en t  with the  
housing p o l i c i e s .  The Department of Housing and Community 
Development had no obj ec t ion  t o  the g ran t ing  of t h i s  a p p l i c a t i o n  
but recommends t h a t  i t  be contingent on the  submission of an i m -  
proved s i t e  p lan ,  The Board no tes  t h e  comments of the  DHCD, 
but  f o r  reasons s t a t e d  below,the Board d isagrees  with DHCD's 
recommendation. 

19.  The Office of Planning and Development by r e p o r t  
dated Apr i l  10,  1980 recommended t h a t  the  app l i ca t ion  be denied,  
It repor ted  t h a t  i n  t h e  opinion of the  Off ice of Planning and 
Development, t h e  proposed development on t h e  s i t e  i s  too in tense  
and i s  l i k e l y  t o  adversely impact the  surrounding a r e a .  A 
por t ion  of the  s i t e  i s  being used fo r  accessory parking needs 
f o r  the apartment bui ld ings  on the  adjoining l o t s .  The proposed 
development involves reduct ion  i n  t h i s  parking a rea  s ince  a  
por t ion  of i t  w i l l  be designated f o r  t h e  proposed development. 
The need f o r  the  var iance  from the  number of s t o r i e s  requirements 
a r i s e s  from the  i n t e n s i t y  of t h e  development. The Board concurs 
wi th  the  f indings  and recommendations of OPD. 

20. ANC-6C made no recommendation on t h e  app l i ca t ion .  
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CONCLUSIONS OF LAW: 

Based on t h e  r eco rd  t h e  Board concludes t h a t  t h e  a p p l i c a t i o n  
i s  seeking a s p e c i a l  except ion  and a v a r i a n c e .  For t h e  s p e c i a l  
except ion  t o  be g ran ted  t h e  Board must conclude t h a t  t h e  a p p l i c a n t  
has  complied w i t h  t h e  requirements  of Paragraph 3105.42 of t h e  
Zoning Regulat ions  and t h a t  t h e  r e l i e f  can be g ran ted  a s  i n  harmony 
w i t h  t h e  g e n e r a l  purpose and i n t e n t  of t h e  Zoning Regula t ions ,  
and t h a t  i t  w i l l  n o t  t end  t o  a f f e c t  adverse ly  t h e  use  of neigh-  
bor ing p rope r ty .  The Board i n  i t s  f i n d i n g s  has  found t h a t  t h e  
proposed development of t h e  s i t e  i s  t oo  i n t e n s e  and t h a t  t h e  
proposed parking arrangements t ends  t o  a f f e c t  adve r se ly  t h e  use  
of neighboring p r o p e r t y ,  The Board concludes t h a t  t h e  s p e c i a l  
except ion  cannot be g ran ted  wi thout  adve r se ly  impacting t h e  
surrounding a r e a .  

A s  t o  t h e  v a r i a n c e  t h e  Board concludes t h a t  t h e  a p p l i c a n t  
i s  seeking an a r e a  v a r i a n c e  t h e  g r a n t i n g  of which r e q u i r e s  a 
showing of  a p r a c t i c a l  d i f f i c u l t y  t h a t  i s  i nhe ren t  i n  t h e  p rope r ty  
i t s e l f .  The Board concludes t h a t  t h a t  t h e r e  i s  no th ing  excep t iona l  
about t h e  s u b j e c t  p r o p e r t y .  It b a s i c a l l y  r e c t a n g u l a r  i n  shape,  
The r eques t ed  v a r i a n c e  a r i s e s  from t h e  i n t e n s i t y  of t h e  proposed 
development. The s u b j e c t  p roposa l  i s  new development no t  r e -  
h a b i l i t a t i o n  o r  convers ion of an ex is t ing  s t r u c t u r e .  The 
a p p l i c a n t  cou ld  u s e  t h e  p rope r ty  f o r  o t h e r  r e s i d e n t i a l  purposes 
which would n o t  r e q u i r e  a v a r i a n c e ,  A f o u r t h  s t o r y  i s  t h e  
a p p l i c a n t ' s  op t ion  and he has  t h e  burden of proof i n  e s t a b l i s h i n g  
t h e  p r a c t i c a l  d i f f i c u l t y  f o r  t h e  e x t r a  s t o r y .  He has  f a i l e d  t o  
do t h i s .  Accordingly,  f o r  t h e  above reasons  i t  i s  ORDERED t h a t  
t h e  a p p l i c a t i o n  i s  DENIED i n  i t s  e n t i r e t y .  

VOTE: 5-0 (Connie For tune,  Walter B .  Lewis, Char les  R.  Nor r i s ,  
W i l l i a m  F .  McIntosh and Leonard L. McCants t o  deny) .  

BY ORDER OF THE D .  C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: - 
Steven E .  Sher 
~ x e c u t i v e  D i rec to r  

FINAL DATE OF ORDER: 2 8 J U L 19B0 

UNDER SUB-SECTION 8204.3 OF TIE ZONING REGULATIONS "NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
W I N G  BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE 
AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


